THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





VOL. XXIII. MARCH, 1900. 





EDITORIAL NOTES. 

The Hudson County Bar Association, which is probably the largest 
association of lawyers in this state, always has a good time at its annual 
banquet. At the one held on February 15th, President James Vreden- 
burgh presided, and there were about one hundred members present. 
Among the addresses made was one by Mr. Justice Collins, to whom was 
assigned the topic, “The Bench and Bar.” He really took for his sub- 
ject the Court of Errors and Appeals, and is reported to have said, among 
other things, this: 

“One of the distinguished members of the New York Bar, who spoke 
at the dinner last year, dwelt upon what he was pleased to characterize 
the peculiar methods of our Court of Errors and Appeals. He declared 
that one judge considered the case and prepared the decision, and that 
the others merely concurred. Ifhe really thought that, he ought to have 
prepared papers of impeachment at once. 

“No one need speak for the bench, for of necessity the bench must 
speak for itself and the profession. In no other profession is the reason 
for what is done written down for the benefit of the present generation, 
and for the guidance of posterity, as in our profession. The judge must 
give a reason for what he does. The doctor attends his patient, he diag- 
noses the case and treats it; the patient may live or he may die, but no 
explanation is forthcoming. The pastor preaches his sermon. What he 
Says is very rarely preserved and never read. The merchant and business 
man’s efforts are only shown in his success or failure. According to 
our system every judge must set forth in writing his decisions and his 
authorities for them. No judge is going to render a decision he will be 
ashamed of when he has to tell why he rendered it. 

“ There is more judge-made law than law made by assemblies. Of 
course, the people are supreme, and should the decisions of the courts not 
meet with their approval, they can change the law. How are our civil 
rights determined? Do we look up the statutes? They for the most part 
relate purely to the structure of the body politic. We look to the de- 
cisions of the judges, who have declared what is right in a particular case. 
The rule is that when a point is settled the precedent must be followed, 
but always with the qualification that, in the language of Lincoln, ‘If it is 
not settled right, the people may change it.’ 

“It is not, after all, the judges who frame the law, it is the bar—it is the 
consensus of the opinions of the bar. The courts are really only a com- 
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mittee of the bar. It is so and it should be, that the judges are usually 
selected with the tacit consent of the bar. There are judges who respect- 
ably decide by precedents, and there are those mountain peaks of intel- 
lectuality who rise above precedents. There is one thing which they 
have done,and these they have been prompted to by the lawyers—they have 
continually persisted in obtaining substantial justice in spite of forms of 
law made by narrow-minded predecessors, and yet where the punishment 
to be inflicted has been cruel and apparently unjust, they have at times 
compelled the strictest conformance with the law to prevent conviction. 
This has been done because they would not let injustice be done. They 
have resorted to what seems a paradox, a technical construction of the 
law.” . 

Mr. Justice Collins then spoke of the great English judges, and con- 
tinuing said: 

“The great minds on the bench of our own country can be put before 
the intellect of the world and defy comparison for strength, greatness, 
dignity and justice. I speak not only for the bench, but for the bar. The 
bench springs from the bar. In France men are trained to be judges. 
Here a man may strive in the arena of litigation and perhaps without 
winning, yet in a week will spring to the bench. 

“When it comes to our own state, the relations between the bench 
and the bar are particularly friendly and close. I have not been so long 
on the bench that I feel strained in talking to you. The three years have 
gone so quickly that I feel like a Hudson county lawyer on special busi- 
ness. I want to see that relation sustained. The great danger is that 
when the bar grows larger it becomes less acquainted with the judges. 
In New York a great many members of the bar don’t know the judges. 
I feel that, as a rule, you are satisfied with your judges. It seems that 
the only criticism you have to make is regarding the construction of the 
present Court of Errors and Appeals. I know that you are satisfied with 
the Court of Chancery and won’t listen to a merging of the courts of 
equity; you are satisfied with the Supreme court and Circuit courts, but 
you are not quite satisfied with the Court of Errors and Appeals. As Mr. 
McCarthy has said, ‘The decisions are reviewed by the chancellor, six 
laymen and six judges of the court below.’ A peculiarity of the constitu- 
tion of the court is that nine of the sixteen members can sit, though seven 
be away, and of the nine five can give a judgment binding on the parties 
in litigation. The decision is conclusive, although there may be enough 
members holding a different opinion to change the decision. Even when 
the court is evenly divided, the temporary absence of one member may 
cause an adverse decision to be rendered. It is no doubt a fact that a 
concrete, small body, say of five judges, who could sit all the time on 
appeal cases, would give greater satisfaction, but if you study the decisions 
of the Court of Errors and Appeals to date and do not rise satisfied with 
the result I am much mistaken. 

“T feel on this subject strongly. I have not been so long from you 
that I cannot look at it from your point of view. There is not the slightest 
foundation for the statement that the judges of the Court of Errors and 
Appeals do not examine the cases. The judges examine all the cases as 
far as I know. We had four days of examination and consultation over 
the cases which came up at the last term. The judges want the confidence 
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of the bar. Théy want their recognition and approbation when they 
deserve it. They want to know when the bar is satisfied with what they 
have done and when it is not satisfied.” - 
This is a frank and straightforward statement of facts well known, 
and of facts not so well known to the members of the bar of this State. 
One of the statements generally believed is that there is not, and we 
believe there never will be, entire satisfaction with the constitution of the 
Court of Errors and Appeals. A smaller court, of five experienced 
judges, whose entire time shall be devoted to the hearing of appeals, is 
the simple, natural, orderly way, approved by experience in other states, 
by which causes shall be decided in the last resort. The quicker we reach 
this conclusion in New. Jersey the better satisfied the bar of the state 

will be. 


One of the best jokes connected with the dinner above referred to is 
in connection with the speech made by Judge-elect Swayze, of the Newark 
Bar. He had just received notice of his appointment a day or two pre- 
viously, and in beginning his address, said: “I don’t believe any judge was 
ever appointed whose appointment has been received with such universal 
regret as my own. The members of the bar are of the opinion that the 
Governor should reappoint judges, and the more I think of it the more I 
concur in that opinion.” The “True American,” of Trenton, wanting its 
usual astuteness, read these words as if they were cold, matter-of-fact 
assertions, without even a suspicion of their humor, and took the new 
judge to task for their utterance as it had the Governor for making the 
appointment. 


At the same meeting an address was delivered by Mr. Jacob Weart, 
the oldest member in active practice at the Hudson Bar, upon “The 
Acquisition of Territory by the United States.” It gives in such compact 
shape so many facts concerning the expenditures made for new territory 
by this country that we are glad to give it space in this number of the 
Journal. 





There are two bills before the present Legislature upon the subject 
of capital punishment, both fathered by assemblymen from Hudson 
county. One bill by Assemblyman Abbett, who is a son of the late Gov- 
ernor Abbett, provides for the execution of murderers by electricity. This 
bill certainly ought to pass. The revolting spectacle of a man slowly 
strangling to death-at the end of a rope should be relegated to the Dark 
Ages as fast as possible. Except for the name of it, the guillotine would 
be a much better instrument for ending life than the gallows. It is true 
that assertions have been made in some quarters that death by electricity 
is not painless, but peculiarly the reverse. However this may be, it is 
certain that the spectacle of death by electricity is far less barbarous to 
sight than death by hanging. Another bill, introduced by Assemblyman 
Benny, provides that in murder trials the jury shall decide whether the 
convicted person shall be put to death or shall be imprisoned for life. By the 
peers this bill is said to have been suggested by Mr. Justice Garrison, of 
the Supreme court, who, if rumor be correct, has no liking for capital 
punishment under any form. If this be indeed the view of the learned 
Justice (and he is known to the members of the bar as one of the most 
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acute, learned and sensible men who sit upon the bench in this state) 
it does not differ from opinions held by a great many men in New Jersey, 
though probably not by the majority. The Journal maintains the same 
view. To its editor’s way of thinking there are reasons enough which 
should induce any rational man to hesitate before giving his assent longer 
to capital punishment. But clearly the time is not ripe yet for its total 
abolition in New Jersey, and, therefore, the real question at issue is, shall 
there be an option given to the jury trying the criminal to determine his 
mode of punishment? We hardly think this wise and yet feel open to 
conviction on the subject. If jurors were not so readily influenced by 
pleas for compassion, and if it were not almost certain that every verdict 
would substitute the minor for the greater punishment, we might think 
otherwise. A reply will naturally be made: If you do not favor capital 
punishment, why do you not favor this alternative? The answer is a sim- 
ple one: Punishments should be uniform. If it is to be the settled policy 
of the state that a man convicted of murder should be put to death, should 
he not be put to death? Should it be left to the caprices of a jury to say 
that A. B. and C. D. must forfeit his life, while E. F. shall be imprisoned, 
when the grade of offense committed is precisely the same? Of course 
this opens up a large door of argument and it is the argument on both 
sides we should like to see. We take it the members of the Legislature 
will be perfectly fair and listen attentively and patiently to whatever may 
be said on both sides of the question. But it is clearly one which ought 
also to come up before the public for discussion before it is finally settled. 
One of our exchanges makes the following statement, and we are glad to 
print the same in this connection, because it may throw light on the situa- 
tion: ‘The basis of argument in favor of this modification of existing law 
is the difficulty so frequently encountered in reaching first degree verdicts, 
where dependence for a conclusion is wholly placed upon circumstantial 
evidence, so often involved and entangling to the average juror’s mind. 
In numerous cases which might be cited there has been almost positive 
proof of guilt of murder in the first degree, yet those accused have gone 
scot free because skillful pleaders for the defense have been able to arouse 
in the minds of jurors just a shadow of doubt which rendered them un- 
willing to assume the responsibility of sending a man to his death. One 
or two of these cases have been so conspicuous in Camden county in 
recent years as to call forth loud demand for some such modification of 
the law as will fit similar situations in the future. It has been earnestly 
argued that if the jurors in several recent cases had had some loophole 
of escape from condemning the defendants to death they would have 
found them guilty, but they were glad to find an avenue out of so grave a 
responsibility in the ‘benefit of the doubt’ accorded the accused person.’ 





IN MEMORIAM—GARRET A. HOBART.* 


If he whose memory we are met to honor could know of the assem- 
blage of this gathering at the capitol of all the high functionaries of the 
state, under the auspices of the Senate and General Assembly, in order to 
manifest in this simple manner their admiration for his noble life and their 
grief at his untimely death, he could not, with all his modesty, but give it 


*Address by Hon. John. W. Griggs, Attorney General of the United States, before the New Jersey 
Legislature in the Assembly Chamber on Washington’s Birthday. 
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his approval ; for there is no place more appropriate for the people of New 
Jersey to pay their universal tribute of love and respect to their illustrious . 
fellow-citizen than here at the capitol—here where he passed so many 
years in the service of the state as a member of the Legislature, and where, 
on numerous occasions, he met so many of our people, who learned to 
know him as a friend and who now lament his death. 

It was here he was most often seen and best known by all except his 
fellow-townsmen; and here it was he first manifested the possession of 
those extraordinary talents for public affairs, legislative and political, that 
later made him the most useful “and at the same time the most iilustri- 
ous ”’ of all the vice presidents of the United States since John Adams. 

No tributes of respect and love, however warm and sincere, were 
ever quite so welcome to our dead friend as those that came from the 
hearts of his fellow Jerseymen. For them he always kept a special place 
in his affections, and no matter where he might be nor in what circum- 
stances of national prominence and activity, his careful solicitude was 
always alert to show a peculiar friendliness to every person hailing from 
New Jersey. He had a genuine and most noble affection for the old 
Commonwealth and for all that pertained to its honor and welfare. He 
was a loyal and true hearted son of her; proud, as we are proud, of her 
history; rejoicing in her prosperity, and ready at all times to give to her 
and her people the best service of his hand and brain. As we traverse 
the corridors of the state house we look upon the portraits of men who 
have brought honor and glory to the state—judges, governors, famous 
soldiers, statesmen—whose fame extends throughout the land. There is 
a still greater roll of illustrious men whom we claim as our own, whose 
fame is a rich inheritance and whose lives and examples are a source of 
pride and inspiration. Among them all, great as they were, there is 
none that ever served the country with more transcendent ability or 
brought greater honor to his state than Garret A. Hobart. 

He was born in a period of our country’s history that just antedates 
the beginnings of those vast movements in our national life and progress 
which have made the last half of the Nineteenth Century so marvelous. 
The political field was still occupied by the vague and undefined questions 
that related to the future regulation and extension of slavery—questions 
that were to grow rapidly more acute and more portentous. The vast 
territory that came to us by the treaty of 1848, including all the hidden 
wealth of California, was still under the flag of Mexico. The utmost 
frontier was the Missouri River, and all beyond was supposed to be a vast 
and untraversable desert, unfit for habitation or cultivation. Railroad 
and steamship transportation were still in the infancy of their develop- 
ment. No hint, even in wildest dreams, ever came of parallel lines of 
railway binding the two oceans together with bands of steel. Electricity 
was only an amusement for the laboratory, or practically a thing to be 
avoided by the more or less discredited means of lightning rods. Street 
cars, lighting by gas, photography, daily newspapers—indeed, almost 
every convenience in life that is now considered a public necessity, was 
either unknown or so imperfectly developed as to be of no general utility. 
All these things were to be discovered, adapted, developed, improved and 
brought to general use by the boundless energy of the generation to which 
Mr. Hobart belonged and in which he played so prominent and important 
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a part. He was, in his unresting activity, in the energy and foresight 
with which he pressed forward along lines of progress and improvement 
in material enterprises, a type of the spirit of the age. It is such qualities 
as distinguished him as a practical man of action that has made this 
the great transformation period in the world’s economic history. 

The stock from which he sprang was, upon his father’s side, the same 
vigorous, self-reliant strain that gave to England its Hampden and Crom- 
well—men in whom the predominant moral quality supplied tone and 
strength to every enterprise in which they engaged; the same stock that 
colonized New England, and later sent a tide of God-fearing, liberty- 
loving pioneers flowing westward across the Alleghenies, over the prairies, 
down the valleys of the great rivers, carrying with them those conceptions 
of law and justice, of self-government and of personal righteousness, that 
centuries of hereditary development had made as natural and as necessary 
to them as the pure air they breathed. Of this class was Captain Eben- 
ezer Webster, of New Hampshire, ranger and frontiersman,. who gave 
to the country the illustrious defender and expounder of the constitution. 
It was from such ancestors that Abraham Lincoln and James A. Garfield 
derived their qualities and that character which made them in time, despite 
the humbleness of their early lives and the scantiness of opportunity, as 
the world understands opportunity, the heads of the nation and objects of 
universal veneration to their countrymen. 

Mr. Hobart’s father was a New Hampshire man, who, leaving the 
rugged hills of that state, carried with him to New Jersey all the admirable 
traditional characteristics of his ancestry. He settled in Monmouth 
county, and there took as his wife a typical representative of that other 
strain which has equally contributed to the enrichment and. invigoration 
of the American race—-the Huguenots. In Sophia Vanderveer was min- 
gled the blood of both Dutch and French Huguenot ancestry, some of 
whom had endured the perils of persecution for conscience-sake, some of 
the horrors of frontier exposure and savage captivity and torture, and 
one of whom, in Revolutionary times, combined with great distinction the 
qualities of a preacher of righteousness in the Dutch language to the older 
ones and in English to the growing generation, and of a valiant defender 
of his country with sword and musket against the British invaders of Mon- 
mouth. 

Upon that historic soil, in a neighborhood where great and glorious 
events in the struggle for independence had occurred, where the very air 
was charged with the inspiration that comes from association with the 
martial deeds of Washington and his patriot army, among a people many 
of whom had heard their fathers tell how they had in person, on that 
memorable June day, watched the British troops as they withdrew from 
the conflict, through the heat and dust, along the road to Middletown on 
their way back to the more prudent shelter of New York, the boyhood of 
young Hobart was spent. 

The circumstances of his parents were not affluent, neither were they 
the reverse. They had a respectable position among the solid, reliable 
and most respected citizens of that most worthy community, differing very 
little, if at all, in material circumstances, from the average of their neigh- 
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bors, and, indeed, resembling in character, circumstances and mode of 
. living the generality of the farming and mercantile communities through- ° 
out New England and the Middle States of that period. 

The conditions of his early life called for the exercise of the homely, 
old-fashioned virtues of prudence, thrift, economy and self-denial, but they 
did not involve unusual hardship or privation, and were not inconsistent 
with the maintenance of a standing in the community which accorded to 
his parents and himself the very highest repute for personal and social 
qualities. Many things that are now articles of absolute necessity were 
in these days either luxuries within the reach only of the very wealthiest 
or else entirely unknown and undiscovered. To have been born and 
reared amid such surroundings and under such conditions is, in my judg- 
ment, to be counted, for an ambitious and high-spirited youth, a boon of 
fortune rather than a circumstance calling for commiseration. That a 
boy should have to work hard, to go without luxuries, to strive for learn- 
ing, and to contribute by his own exertions to the expense of going 
through college; that he should have the keen spur of necessity urging 
him to self-reliance and the fitting of himself for a creditable career in life 
—-this is more to be desired than that he should be reared in idleness and 
left to acquire the training suitable for usefulness to himself and his fellow- 
men out of the feeble impulse that comes from the mere love of knowledge 
and power for their own sake. And in Mr. Hobart, as a boy and a 
young man, these fortunate conditions of necessity calling for the display 
of his own strong traits of self-reliance and industry, were present in 
fullest vigor. 

His parents recognized, and he very early appreciated the fact, that a 
good education was one of the important things that he must acquire if 
he expected to fulfill to the utmost the hope and ambition which he cher- 
ished. To this, therefore, the efforts of his father were self-sacrificingly 
bent, and the youth courageously contributed his own exertions, as he 
could, to second and help out. There were no murmurings at his lot, nor 
repinings because the road to learning and fortune was not made entirely 
smooth. He accepted cheerfully and courageously the conditions which 
Providence imposed, and, prompted by high ambition and steadfast pur- 
pose, he took his share of the homely duties and burdens which were laid 
upon him. So his character was early formed to that temper which, like 
the Damascus blade, was strong to resist and endure in all the conflicts 
of after life. 

In his school and college days Mr. Hobart evinced most unmistakably 
the possession of a mind that was clear in perception and quick in the 
acquisition of knowledge. He was easily the foremost student in his 
classes, and was graduated in Rutgers College when he had just attained 
the age at which, in our day, the majority of college students are only 
ready for matriculation. 

The paucity of the methods by which, in that period. a young man 
could add to his income was remarkable as compared with the hundreds of 
opportunities that are now open for remunerative employment. Teaching 
school was the most common resource and the one which many of our 
most distinguished men employed to help themselves along in their 
preparation for a profession. The young graduate spent a short period 
in “keeping” a district school, and then, in December, 1863, he went to 
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Paterson and became a law student in the office of Socrates Tuttle. This 
was in pursuance of a long-formed purpose. No young man was ever 
more favored in the choice of a preceptor. Mr. Tuttle was an old friend 
of Mr. Hobart’s father, was a native of New Hampshire, and himself had 
secured by his own efforts, in much the same way that his young student 
was doing, an education and a fair start in the legal profession. He was 
not only a fine lawyer, with an inspiring enthusiasm for his profession, 
but also a man of great vigor of mind, interested and active in all public 
affairs, and withal of a most kind and sympathetic nature, ready always 
to give his time and care without stint to the assistance of those who 
sought the hospitable society of his law office. There are others beside 
Mr. Hobart who have reason to revere the memory of that most kind 
and noble gentleman, who will ever live in their memory as an example 
of the best type of the American lawyer. 

The early years of Mr. Hobart’s professional life were distinguished 
for the energy and thoroughness with which he conducted every matter 
committed to his care. He very rapidly won the confidence of the people 
of Paterson and Passaic county. I do not think there ever was a moment 
from the date of his admission to the bar that he did not possess the com- 
fortable assurance that he could always have clients enough and business 
enough to satisfy his reasonable expectations. He quickly became what 
is known as a popular man, in favor with all who knew him, and with a 
rapidly growing reputation for clear-sighted business capacity which 
caused his assistance to be greatly sought after. 

He had, even while a law student, taken an active interest in local 
politics, assisting in the political work of the committees and the candi- 
dates of his party. His popularity was first put to actual test in 1872, 
when he was unanimously nominated by the convention for member of the 
General Assembly for the old Third district of Passaic county, and was 
‘elected by the largest majority ever given up to that time in the district. 

The same strong popular favor was seen in every other election at 
which he was a candidate, whether as Assemblyman, State Senator or 
Vice President. Indeed, so great was his popularity in his own county 
and state that party ties failed to restrain many of the opposing organiza- 
tion from openly espousing and assisting his cause. 

From the time of his first election to the Assembly, in 1872, he was 
the foremost man in his party in his own county, and very soon attained 
a commanding position in its counsels in the state and nation. I remem- 
ber being present on the floor of the Assembly at the moment of final 
adjournment in 1873, and witnessed the very marked enthusiasm with 
which his associates greeted him, and heard from many who bade Mr. 
Hobart good-bye the salutation: “Good luck to you. Come back next 
year and we will make you speaker.” His election as presiding officer 
of the Assembly was practically assured to him on that day, and when he 
did come back the next year he was chosen speaker without opposition. 

It is not necessary here to dwell upon his eight years’ service as a 
legislator. The same traits of alert and practical business talent that he 
was noted for in every other capacity he displayed in the State Legisla- 
ture, combining far-seeing intelligence and intimate acquaintance with 
public demands and requirements with fine tact and capacity for manage- 
ment, which seldom failed of success. His influence among his col- 
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leagues was extraordinary, and was due equally, perhaps, to his most 
engaging and winning manner and to the clearness and correctness of 
his opinions and the vigor with which he supported them. As a presiding 
officer he was the very embodiment of courtesy, but at the same time he 
bore himself with a dignity that compelled universal respect, and possessed 
a most accurate and complete acquaintance with every motion and every 
measure. When he assumed the chair of the United States Senate, on 
March 4th, 1897, many were surprised at the quick apprehension he dis- 
played in dealing with the rules of that body, and, at the ease, the grace, 
the tact, the judicial ability and the uncommon parliamentary capacity 
with which he directed its deliberations; but those who knew Mr. Hobart 
—those who had seen him in the speaker’s chair at thirty and at the desk 
of the president of the Senate at thirty-four—were not surprised. 

In 1884 he was the candidate of his party for the United States 
Senate. It was my privilege to present his name to the Republican 
legislative caucus, in which he received every vote. Had his party been a 
majority, he would have become a member of the Federal Senate, over 
which he subsequently was called to preside. 

Mr. Hobart was as modest and humble-minded, so far as his own 
claims or merits were concerned, as any man I ever knew. After his 
canvass for the United States Senate, in 1883, which by the elections of 
that year was decided adversely to him and his party, he never sought 
office of any kind. He preferred to labor and give for others, and asked 
nothing for himself. It was a genuine delight to him in political as in all 
other affairs to help his friends rather than himself. He never seemed to 
rejoice half as much in his own preferment as in that which came to 
others whom he favored. And when, in 1896, the national convention of 
the Republican party conferred upon him the nomination for the vice 
presidency, it was not because he sought it. It was with almost a timid 
dread that he allowed his friends to do anything to bring it about, and I 
think he would have been more relieved than disappointed if the nomina- 
tion had gone to another. Not that he did not appreciate to the full 
extent the honor and the greatness of the place, but he had an innate dif- 
fidence that made him shrink from such great publicity with a modesty 
that was almost feminine. It was this diffidence that made him avoid on 
every possible occasion public speaking. He was not of the rhetorical 
temperament, but he was a good speaker and had a lucidity of analysis 
and a mental vigor of thought and expression which made him most 
effective when he chose, as he rarely did, to address his fellow-citizens in 
set speech. 

Mr. Hobart’s nomination as Vice President brought him into the 
broad field of national importance, and he became at once second only 
to the head of the ticket in the eyes of his countrymen. By his address 
of acceptance he at once satisfied the country that he was equal to the 
importance of the place and worthy of the high honor. .But only those 
who knew him well expected to see him in a brief time winning as Vice 
President his way to a position of influence in the affairs of the Adminis- 
tration and of the whole nation never before attained by any incumbent 
of that office. Those of us who knew him well were not surprised to see 
him become a trusted friend and counsellor of the President; we were 
not surprised to learn that he had won the universal admiration of the 
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Senate for his great capacity as a presiding officer; and their love as a 
friend and associate. We in New Jersey knew that there was no office 
so high, no place so difficult, but he possessed the grace and ability to fill 
it with supreme distinction. 

For all time it will be his fame to have first raised the office of Vice 
President to that dignity and importance in our national system which it 
was intended by the fathers to possess. Instead of being a mere alternate, 
with no function and no influence except as the mechanical mouthpiece 
of the Senate’s action and the living suggestion of possible calamity to 
the Chief Executive, Mr. Hobart gave to the office a power and influence 
of its own which was a revelation and a pleasant surprise to the country. 
And to the President himself he became a beloved friend, an adviser and 
helper in the administration of the Government of incalculable value, con- 
necting in a most unique way the Executive with the councils of the legis- 
lative branch of the Government, to the mutual profit and the better 
understanding of both. 

Mr. Hobart’s life was one unvarying ‘success, yet it was not the 
success of accident or good luck. It was a triumph won by merit—the 
result of a combination of happy temperament and great ability that com- 
manded success. 

Mr. Hobart was a shining example of what an American boy en- 
dowed with self-reliance and industrious disposition and an honest ambi- 
tion may accomplish without the help of influence or of special oppor- 
tunity. He did not have the aid of a powerful patron, nor the advan- 
tage which prominent position or wealth would have given him in his 
school days; but he did not stand about with idle hands, complaining or 
railing because some of his fellows were born in luxury or could live in 
ease. All he asked was scope and opportunity and a chance to qualify 
himself first, and then a fair field and no favors. He rose to success in 
his profession solely on his merits. His was no accidental accession of 
public confidence, but one born of a merited trust in the accuracy of his 
judgment and in the absolute integrity of his nature. Nothing is worth 
so much to a lawyer as popular confidence in his integrity. No gift of 
genius, no penetrating insight into legal obscurities, no marvel of forensic 
eloquence, can ever win for him so solid and enviable a place in the esteem 
of the community as that which they assign to him by reason of his loyalty 
and warm-hearted devotion to the interests of his clients. 

These qualities of sincere and faithful devotion our friend possessed 
in an unusual degree. He never seemed to be thinking of his fee, but of 
his client’s welfare and success. The cause was everything; his recom- 
pense but an incident. And this was not merely an apparent condition 
arising from the heat of controversy or exhilaration of labor, it was a 
genuine and abiding sentiment born of his friendly and generous spirit 
and natural to his sympathetic temperament. 

During the early years at the bar he mingled generally in all varieties 
of ordinary law practice. Later in life, as his sphere of influence enlarged 
and his capacity became better known, his aid was widely sought in busi- 
ness enterprises of great intricacy and large extent. He was a construc- 
tive rather than an argumentative lawyer. He did not depend upon a 
close study of text books or upon the authority of decided cases, but his 
instinct for legal principles was remarkable. He had an intuitive percep- 
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tion of what the law ought to be. This was because of his clear appre- 
hension of the abstract principles of justice, his strong common sense, 
and his great experience in affairs. I have often been surprised, when 
conferring with him upon some matter involving legal questions of great 
obscurity, at the accuracy with which he would, without acquaintance 
with the legal learning on the subject, suggest the correct legal principle 
which ought to apply, although if he had been called upon he would have 
been at a loss to cite the authority or to affirm the principle in any authori- 
tative way. 


As I have said, he belonged to the constructive, rather than to the 
critical class, and this was as true of him as a statesman as it was as a 
lawyer. His talent was to take a thing and make it better, richer, more 
useful and more profitable than it was before it came under the magic 
touch of his genius. His amazing energy was always moving in the line 
of progress, just as his clear vision was always disclosing the best pathway. 

He lacked the profoundly reflective qualities of Alexander Hamilton, 
but in many practical ways he was not unlike him. He had the same 
intense activity in fiscal affairs with an equal capacity for perceiving the 
true basis of utility in an enterprise and for organizing the forces that 
should evolve success. His insight was quick and true. He had the 
same celerity of method in reducing the elements of difficulty in any enter- 
prise, while his mind outran all his associates in the invention and applica- 
tion of new processes and expedients. of business. 


Like Hamilton, Mr. Hobart was intensely practical in his mental pro- 
cesses. If he theorized, it was to find a practical plan for some object of 
useful enterprise, not to gratify a speculative love for mental athletics. 
He resembled Hamilton in the great interest he always had in enterprises 
that tend to advance and increase the material prosperity of the country. 
Movements for the extension of trade, for the enlargement of business, for 
transportation, for the supply of water for. public uses, and for the larger 
employment of the newer agencies of development, engaged his practical 
and intelligent attention and won the ready assistance of his great ability. 

It is an interesting item in these coincidences that Mr. Hobart, at 
the time of his death, was the head officer of the Society for Establishing 
Useful Manufactures, a corporation which, created in the year 1791, was 
the product of the farseeing and practical mind of Hamilton, and the 
charter for which was devised by him and drafted by his hand, the object 
and scope of which embraced not only the founding and government of a 
great city, but also, in its ultimate aim, the establishment of a vast system 
of American manufactures, which eventually should emancipate America 
from its dependence on foreign countries, and was destined a century 
later to bring her to a position among the chief‘contributors to the markets 
of the world. 

Mr. Hobart did not employ, either in business or politics, the policies 
that have their origin in violence of temper or denunciation of the opposi- 
tion. His disposition was placid and conciliatory. He was always on 
terms of friendship with his political opponents, so that he could sincerely 
speak of them as “my friends, the enemy.” But he was none the less firm 
and uncompromising where a just regard for principle forbade a yielding 
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of good conscience to a policy of success at any price. He would com- 
promise against his own interest, but not against his judgment of what 
was right. 

The world and its affairs are administered rather by men of action 
than by the mere philosophers and thinkers. The demand is for men who 
see and do, rather than for those who theorize and discuss. Our friend 
was a typical man of action, but endowed besides with a sympathy and in- 
tensity of feeling for all that was fine in character and noble in sentiment, 
which gave to all he did the beautifying touch and sweet flavor of grace 
and goodness. He had a remarkable capacity for winning friends and 
keeping them. He-loved them with whole-hearted devotion. His sym- 
pathies were vivid and constant, and he had always a tender heart and a 
ready hand for the needy and the unfortunate. 

Physically, Mr. Hobart was never a man of delicate health, but rather 
the contrary, presenting the appearance of a strong and vigorous consti- 
tution, well sustained and full of promise for a long and comfortable life. 
Although for the last two or three years he had an organic disease of 
the heart, which was eventually the cause of his death, yet it was of such 
a slight degree of aggravation, and under ordinary circumstances was so 
little likely to be fatal, that there was no reason why he should not, so far 
as that was concerned, have lived out his three score years and ten. 
During the holidays of 1898 he was seized with a severe attack of grippe. 
In his devotion to his public duties, he failed to take that care of himself 
under this seizure that prudence dictated, and when on March 4th, 1899, 
the session of Congress ended, he found the effects of this insiduous 
disease still strongly upon him, and his friends observed that he appeared 
to have lost much of his strength and vigor—that he was what is com- 
monly called a tired man. Undoubtedly it was this attack of grippe 
which aggravated the organic disorder that already existed, and developed 
into the long and trying illness that terminated so fatally. It can be 
truly said of him that it was devotion to duty that caused his death. 

Mr. Hobart died in the very height of his great powers, when, with 
every substantial ambition gratified, he was able to give to his country 
the benefit of his transcendent qualities of practical statesmanship. Who 
can tell what higher honors, what more extended usefulness, might have 
been his? His was a pure, a beneficent, a noble life. 

Two scenes linger in my memory. One was in the drill room of the 
great armory at Paterson on the evening of June 22, 1896. Mr. Hobart 
had just returned from the St. Louis convention, the nominee of his party 
for the vice presidency. To bid him welcome home, to express their 
love and friendship for him and their pride in his distinction, the citizens 
of his town, thousands upon thousands, men and women, had gathered 
in a vast throng in the great audience room. It was no political gather- 
ing, but an assemblage combining all the citizenship of Paterson, includ- 
ing the most prominent members of the opposition party—all filled with 


sentiments of admiration and rejoicing at the honor that had come to their — 


beloved townsman. I had the honor of introducing Mr. Hobart to that 
vast and enthusiastic throng, and in doing so I took occasion to express 
some sentiments which represented so accurately the feelings and the 
affections of all his fellow-citizens that I may be pardoned if I repeat 
them: 
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“Such universal demonstrations of regard are often reserved until the 
objects of them are dead and beyond capacity of appreciation. Happy 
fortune for our friend that now, in the meridian of his life, he can realize 
the-affectionate favor of his fellow-townsmen. For thirty years and more 
he has lived and wrought among us, working out his destiny in quiet, 
unassuming modesty. Four times before this the people of his county 
have called him to their service, which he has performed with an ability 
and distinction that have reflected credit upon his constituents. Now a 
great political party has raised him to a position of world-wide interest 
and placed his name along side those of other great Jerseymen—Theodore 
Frelinghuysen and William L. Dayton—as worthy of being called the 
heir apparent of the presidency of the United States.” 

With most evident emotion and embarrassment, deeply affected by 
such an unprecedented expression of affectionate regard on the part of 
the people, he replied to their greetings. He spoke of the confidence and 
esteem which they had exhibited for him, of his friends of all political 
parties, many of whom he called by name, some living and some dead, and 
then, with that characteristic appreciation and thought of others rather 
than for himself, he declared: “This honor which has just become mine is 
also yours. Whatever I have, whatever I shall have, is and will be one 
to the citizens of Paterson.” And in closing his address, as an expression 
of his gratitude and affection, he quoted the last stanza of those beautiful 
verses in which Burns declares his gratitude to the Earl of Glencairn. 

The other scene was in the same city a little more than three years 
later, and again our friend was the object of the great outpouring of the 
citizens not only of his own city and state, but of the whole country. 
Thither came the President of the United States, the members of his cab- 
inet, the Senators and Representatives in Congress, the Chief Justice and 
Associate Justices of the Supreme court of the United States, the Gov- 
ernor of his state, his personal and political friends from near and far, to 
pay their last sad token of respect to their dead friend. Again a great 
concourse of Paterson citizens thronged the streets, lined the sad pathway 
by which his mortal remains were borne to their last resting place, and, 
applying to him the words that he had on that former occasion addressed 
with such warm-hearted affection to them, there was not one in that vast 
throng that was not ready to repeat: 

The bridegroom may forget the bride was made his wedded wife yestreen ; 
The monarch may forget the crown that on his head an hour has been ; 


The mother may forget the child that smiles so sweetly on her knee ; 
But I’ll remember thee, Glencairn, and all that thou hast done for me. 


At one time he built himself a cottage at Monmouth Beach and there 
spent several summer seasons, enjoying intensely the old neighborhood 
associations of his youth, From the porch on the ocean side he loved to 
gaze upon the broad expanse of the Atlantic; to see the big steamers glid- 
ing majestically by on their voyages northward and southward; to watch 
fishing boats as they dipped with the swell far out where the bar shelves 
toward the great depths; to think of the fisher folk, many of whom he 
knew by name and with whom he was on terms of kindly intimacy.’ As 
the discouraging days of his illness went on and recovery did not seem to 
be advancing, his thoughts turned to the familiar scenes of the Monmouth 
shore, and he resolved to go thither to see whether rest and restoration 
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could not be found. So-he.settled himself for the summer near Long 
Branch, not far from his birthplace, to try whether the dear associations 
of his youth, the scenes.of his early struggles, the cherished memories 
of his boyhood home, with the fresh air blowing shoreward off the cool 
Atlantic swells, might not rebuild his impaired system and restore his 
strength. At times the lamp of hope burned up brightly for a little while, 
only to grow dim.and flickering again as the paroxysms of his malady 
became more frequent and more severe. 

Though the hand of death was upon him, and he knew it, he did not 
quail nor repine. Every hour for weary months he stood in jeopardy, not 
knowing at what moment the stroke of fate might fall, but to his friends 
his smile was as bright and his words as cheerful as they ever were. Dur- 
ing his long illness he was always ready and glad to confer and advise 
with official associates, and especially with the President, upon all the 
interests of his country, for which his love and devotion were active and 
warm to the last. His mind constantly went out to those among whom 
he had so recently been thrown in official service—the President, the 
members of his cabinet, Senators over whom for two years he had presided 
—recalling with affectionate recollection the scenes of his public life and 
the friends he had loved. And he counted them all his friends. I do not 
think there ever lived a man more universal in his friendliness. Enemies 
he may have had; I cannot say, though I know of none. I do know that 
he was enemy to no man, and in his great heart there was no remnant 
of rancor, no root of bitterness, no thought of any fellow-man that was 
not kind and good, 

In his home by the seaside he could hear the long roll of the oul 
siniting against the shore and falling back into the great ocean with 
sounds like the sob of breaking hearts.. The summer lapsed into autumn; 
he saw the flowers fading in the fields, the green of the leaves changing to 
red and gold, and he knew that for him, too, had come the fall of the 
year. But he faced death with fearless heart, with the serene composure 
of a great soul passing to its final destiny. 

November 21st, 1899, “he fell into that dreamless sleep that kisses 
down his eyelids still.” 


Oh, strong soul, by what shore 
Tarriest thou now ; for that force 
Surely has not been left vain ! 
Somewhere, surely, afar 

In the sounding labor-house vast 
Of being, is practiced that strength, 
Zealous, beneficent, firm 

Yes, in some far-shining sphere. 
Conscious or not of the pas’, 

Still thou performest the word 

Of the spirit in whom thou dost live, 
Prompt, unwearied, as here. 


THE ACQUISITION OF TERRITORY BY THE UNITED STATES.* 


At the close of the Eighteenth Century the United States was 
bounded on the east by the Atlantic Ocean, on the south by the thirty-first 
degree of north latitude as far west as the Mississippi River, on the west 
by the Mississippi and on the north by the British possessions as now es- 
tablished. 


*Address at the annual banquet of the Hudson County Bar Association, at Jersey City, February 
15, 1900, by Mr. Jaccb Weart of Jersey City. 
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Our first acquisition of territory was by President Jefferson, by pur- 
chase from France in 1803, known as the Louisiana purchase. The price 
paid was $11,250,000 and assumption of claims against France, which 
brought the purchase price up to about $15,000,000. We claimed the 
territory purchased as far west as the Rio Grande and the Rocky Moun- 
tains, the British possessions on the north and to the Mississippi on the 
east, and embracing the State of Texas, but Spain claimed that our western 
boundary was the Sabine and Kansas Rivers. This purchase at the time 
was a vast wilderness except the settlement of Louisiana and the City of 
New Orleans, and the object of the purchase was to obtain control of the 
mouth of the Mississippi River. The purchase at the time was con+ 
demned by many able statesmen, and lefferson was denounced for mak- 
ing the purchase in the then impoverished condition of the country. As 
the boundaries were finally determined in 1819, the territory embraced 
the now States of Louisiana, Arkansas, Missouri, lowa, Minnesota, Indian 
Territory, Kansas, Nebraska, the two Dakotas and parts of Colorado, 
Wyoming and Montana. At a later date the mouth of the Mississippi 
River became a controlling element in our national politics when the Civil 
War broke out. At that time Edward Everitt voiced the sentiment that 
the north and northwest could never allow the mouth of the Mississippi 
to pass under the control of another nation. 

Our next acquisition of territory was the purchase of Florida by Pres- 
ident Monroe in 1819 from Spain. The price paid was the settlement 
and payments by the United States of claims for spoliation due to Span- 
iards and citizens of the United States, to an amount not exceeding 
$5,000,000. The main object of the purchase was to obtain control of the 
Seminole Indians, a warlike tribe in Florida, which Spain could not con- 
trol, and the United States were obliged to enter the territory by military 
force to suppress the Indians; and the other object was to settle the 
western boundary south of the Rocky Mountains, and embracing the 
State of Texas. The United States made no direct payment to Spain. 
The treaty was largely an exchange of territory. The United States gave 
up Texas in exchange for Florida, and what right Spain had in the terri- 
tory west of the Rocky Mountains, and embraced in Oregon and Wash- 
ington. 

The next acquisition of territory was the annexation of Texas in 1845. 
Texas claimed to be a sovereign state, and free from Mexico, and asked to 
be annexed to the United States, which was done. This brought on the 
Mexican War. The cost of the annexation was not only the expenditure 
made to prosecute. the war, but also some “cold cash,” to which I will 
refer later. 

The next in point of time was the territory now embraced in the 
States of Oregon and Washington. The United States claimed this ter- 
ritory by right of discovery and settlement, which was disputed both by 
Spain and England. The claim of discovery was by a voyage made by 
Captain Robert Gray, of Boston, in 1792, and by settlement in 1811 bva 
Jerseyman named Wilson P. Hunt, born at Hopewell, N.J. John Jacob 
Astor was desirous of establishing a fur station on the Columbia River. 
He fitted out an expedition and put Mr. Hunt at its head. This expedi- 
tion went out overland and crossed the Rocky Mountains. Hunt hoisted 
the American flag at a point on the Columbia River and named it Astoria. 
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This was our right by settlement. We acquired Spain’s right by treaty 
in 1819, and that of England by treaty in 1846, which happily settled a 
pending war with Great Britain. 

Our next acquisition of territory was that of California. Lieutenant 
John C. Fremont was sent out on an exploring expedition by the Polk 
administration. Fremont arrived out in California early in 1846. There 
he met Commodore Sloat in command of the Pacific fleet, and Rodman 
M. Price, of New Jersey, who was a purser in the navy. Before Price 
sailed President Polk said to him in a private conversation at Washington 
“that should war happen with Mexico, California should be seized by the 
naval forces of the Pacific and held as indemnification for the expense of 
carrying on such a war.” This was in 1845. Fremont and Price met at 
California in June, 1846, and both were well assured that the war between 
the United States and Mexico had opened. On July 1 Commodore Sloat 
arrived and was entreated to hoist the flag and take possession of the 
country. He declined on the ground that he must observe the treaty 
obligations with Mexico. A few days later a message arrived and authen- 
ticated the fact that two battles had been fought. Price then sought the 
Commodore with this information and the Commodore said “he had better 
do too much than too little,” and consented that the flag should be hoisted 
at Monterey. A few days later Commodore Stockton arrived in the “Con- 
gress.” Commodore Sloat turned the command of the Pacific fleet over 
to Stockton and sailed for home. Commodore Stockton, upon assuming 
command, took possession of the territory, proclaimed himself governor, 
established a military government and hoisted the flag at many places. 
He marched to Los Angeles, the Mexican capital, which he seized, and 
hoisted the American flag there. When he sailed from the coast he com- 
missioned Colonel Fremont military governor, and the whole country 
was ceded to the United States by Mexico in the treaty of 1848. This 
was the greatest acquisition of territory which the United States has ever 
acquired. A few years later another Jerseyman, from Hopewell, by the 
name of James W. Marshall, discovered gold in California and all the 
world knows the rest of the story. 

By the treaty of Gaudaloupe-Hidalgo, made in 1848, the United 
States agreed to pay Mexico for the territory acquired by conquest 
$3,000,000 in hand and $12,000,000 in four annual installments, and to 
assume debts due to certain citizens of the United States to the amount 
of $3,500,000, making in all $18,500,000, and to indemnify Mexico against 
raids made by Indians from the United States. Serious disputes arose 
between Mexico and the United States in relation to the southern boun- 
dary line of New Mexico, which were likely to bring ona war. This was 
settled by the Gadsden treaty of 1853, whereby the United States pur- 
chased a small strip of territory and settled the disputed line, the United 
States paying to Mexico the sum of $10,000,000 for a release of pay- 
ments for damages under the treaty of 1848 for spoliation by the Ameri- 
can Indians, committed on Mexican territory, and for the small strip of 
territory ceded, making in all for Texas, New Mexico and California the 
sum of $28,500,000. 

The next acquisition of territory was Alaska, purchased by Secretary 
Seward, during the administration of President Johnson, from Russia in 
1867. The purchase price was $7,200,000. This was supposed to be an 
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acquisition of no value. But the territory soon clothed the American 
women with fur garments, adding greatly to their comfort and minister- 
ing to their taste and pride. And now gold in large quantities is coming 
from that.country. At Cape Nome the placer mining is likely to excel 
in richness the Klondike. And from the mountains of Alaska, by the use 
of the rock drill and dynamite, there is likely to flow a steady stream of 
gold for years tocome. Coal in large quantities has been discovered and 
vast deposits of copper predicted. The human mind cannot now fix a 
limit to the value of this territory. 


The next acquisition of territory was the Sandwich Islands by volun- 
tary annexation. 


The last acquisitions of territory embrace the Island of Porto Rico 
and the Philippine Islands. These were acquired by the capture of war 
and treaty with Spain. The price paid was $20,000,000 and the cost of 
the war. They came as a prize to American manhood in defense of a 
down-trodden people in the Atlantic and in the Pacific, as a result of pro- 
tection to our commerce. A Spanish fleet was at Manila, menacing the 
commerce of our western coast. To destroy that fleet was of the greatest 
necessity. Commodore Dewey was selected to do the work, and he did it. 
The possession and protection of the islands followed as a necessity. 
The American people will never play the role of the coward and poltroon 


by the abandonment of the inhabitants of those islands to the cold mercy 


of the world simply because it will cost our people something to govern 
and civilize them. 


The direct cost of all this territory was $75,700,000, and its payment 
was spread over a period of a century. Behold for a moment the small- 
ness of our territory at the close of the Eighteenth Century, and its vast- 
ness at the close of the Nineteenth Century. 

All the predictions as to the disaster to this country by the annexa- 
tion of territory have been scattered by the four winds of the heavens. 
Instead thereof our greatness has progressed by the hour. We com- 
menced with Benjamin Franklin, who drew the lightning from the clouds 
We have harnessed it to the telegraph, telephone, cars and machinery, 
and the flash we have utilized to illuminate our dwellings and streets, 
and who can set bounds to this discovery of Franklin? The Civil War 
liberated slaves, and the greatness of the nation dawned. Westward our 
empire of progress extended. The railroad from New York to San Fran- 
cisco, spanned the continent, and now our commerce leaps with a single 
bound to the Sandwich Islands and Philippines, and we are fully in- 
trenched in the Orient. Our cotton and corn supply the nations of the 
world; the insignificant part of a tenth only of these two great products is 
supplied by all the world besides. Our manufactures are going to all the 
peoples of the world; this is the answer that the country makes to the 
people who oppose expansion. 


Russia follows in the footsteps of the United States. She liberated 
her serfs, and immediately her star of greatness arose. Like the United 
States, she is building her railroad from St. Petersburg to the Pacific and 
the Orient. Not so far advanced as the United States, she comes to 
us for some of her battleships, and our locomotives whirl her trains over 
the mountains and valleys of Siberia. 
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England has been regarded as the greatest power on earth. The 
steam engine was the foundation stone upon which she built her fortune 
and fame. This engine of power enabled her to supply the world with 
goods; which first brought her the price of the goods; and secondly this 
money she loaned to the nations, and brought in return interest. By the 
sale of her goods and the collection of interest, she became the richest 
nation of the world. England must look well to her laurels, and keep her 
eye steadily on the United States and Russia. The two nations will be- 
come the close rivals of England as the great powers of the earth. 


BROWN ET AL. V. REDDY. 


(N. J. Court of Errors and Appeals, Nov. 20, 1899.) 


Instructions— Ambiguity — Ob- 
jection at Trial—Review.—The 
court charged that the plaintiff, 
who was not an attorney at law of 
this state, could not recover for 
taxed costs, or for any services that 
inhered in the office of attorney. 
Later in the charge, with respect to 
certain exhibits, the jury was told 
that, if an account had been ad- 
justed so that a promise to pay on 
the part of the defendants might be 
found, the plaintiff would be en- 


titled to rely on that promise. 
There were services and questions 
of amount to which this language 
correctly applied. Held, that the 
express charge of the law of the 
case as to taxed costs and services 
as an attorney was not withdrawn 
or superseded by the general ex- 
pression of the latter clause, and 
that, the court’s attention not hav- 
ing been called to the possible am- 
biguity, the judgment will not be 
disturbed. 


Error to Supreme court. 

Action by William C. Reddy against Marcus A. Brown and others. 
From a judgment for plaintiff, defendants bring error. Affirmed. 

Messrs. Colie & Swayze for plaintiff in error. 

Mr. E. Cotter for defendants in error. 

GARRISON, J.: This action is brought to recover for services ren- 
dered in litigation and otherwise, both in New York and in New Jersey. 
The plaintiff is a lawyer practicing in New York, and is not an attorney 
or counselor in New Jersey. The nature of the testimony led the trial 
court to charge the jury as to the law of New York and of New Jersey 
with respect to the right of a counselor to recover for his services, and of 
an attorney of this state for his. The jury were also correctly informed 
as to the rule with regard to taxed costs, to all of which no exception was 
taken. There being some contention as to the amounts charged and as 
to the sums paid on account, the judge, at the close of his charge, re- 
ferred to certain statements in writing, which were exhibits in the cause, 
and said: “Well, you have all these accounts. If the account has been 
adjusted, so that you may find a promise to pay on the part of these de- 
fendants, why, the plaintiff would be entitled to rely on that promise.” 
To this language an exception was sealed for the defendants, who now 
rely solely upon it for a reversal of the judgment against them. 

If this paragraph were the whole of the charge, there would be 
something in the criticism now made, viz., that the plaintiff was per- 
mitted to recover for taxed costs if the defendants had adjusted the 
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amount, and promised to pay it. The jury, however, had just been ex- 
pressly told that, “with regard to taxed costs, or to services rendered by 
the plaintiff in this state, which are such as inhere in the office of attorney, 
the plaintiff is debarred from recovery.” 

There is nothing in the language of the bill of exceptions to indicate 
the withdrawal of this plain statement of the law of the case, nor was the 
court’s attention called to any such possible ambiguity as is now urged. 
These were services to which this language correctly applied. We must 
assume, therefore, that the jury took the whole charge, and found no ver- 


dict for services for which the plaintiff was debarred from a recovery. 
Under the bill of exceptions the assignment appears to be devoid of 
merit. The judgment of the Supreme court is affirmed. 





McCRACKEN V. HARNED. 


(N. J. Court of Chancery, Dec. 14, 1899.) 


Equity—Accounting—Set-Off— 
Attorney and Client.—1. An attor- 
ney cannot set off an unliquidated 
claim for services in a suit in equity 
for an accounting for money and 
property of his client in his hands. 

2. That an attorney has a lien on 


3. Where complainant was en- 
titled to an accounting as against 
an attorney retaining money under 
claim of set-off, the enforcement of 
the decree for the accounting 
should be suspended until the attor- 
ney has opportunity to establish his 


money in his hands does not free _ set-off at law. 
him from liability to account to his 
client therefor. 


This bill is filed by the complainant, praying that an account may be 
taken of the collection of certain promissory notes of the complainant, 
the proceeds whereof, the complainant alleges, came to the hands of the 
defendant. The complainant, the owner of the notes, placed them in the 
hands of Philadelphia attorneys, who collected several of them, and made 
two separate remittances to the defendant, as general counsel for the com- 
plainant. The uncollected notes were also returned to the defendant. 
The latter paid over to the complainant the first remittance of the pro- 
ceeds from the collection of the notes, but has retained other moneys since 
collected, and also has the uncollected notes in his possession. The de- 
fendant denies that any application has been made to him for the moneys 
remaining in his possession, or for the return of the uncollected notes; de- 
nies that he has refused to account; and alleges that he was the general 
counsel for the complainant, and at his solicitation went with him to the 
Philadelphia attorneys, to place the notes in their hands for collection. 
He sets forth in his answer a letter from the Philadelphia attorneys to the 
complainant, in the nature of a report by them of the promissory notes, 
their collections and remittances, stating, “We have collected and ac- 
count for to you the following claims:” (Here stating the collected claims, 
the net receipts whereof were forwarded to the defendant for the com- 
plainant.) The defendant also sets forth another letter from the Phila- 
delphia attorneys to the complainant, purporting to account to him for 
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other collections of the notes owned by the complainant, showing a bal- 
ance which is put under the item, “Check herewith, $230.24.” The de- 
fendant then alleges that the Philadelphia attorneys “then paid the bal- 
ance, to wit, $230.24, so due the complainant, to this defendant, and also 
handed to this defendant, as counsel for the said complainant, the uncol- 
lected promissory notes.” The defendant then sets up that the complain- 
ant is indebted to him for legal services in the sum of $2,500, and that he 
has retained the $230.24 on account of the services so rendered, and he 
tenders the return of the uncollected notes. 

Mr. H. F. Nixon for complainant. 

Mr. J. F. Harned for defendant. 

GREY, V. C.: The admissions of the answer and the proofs show 
that the defendant received all of the accounting by the Philadelphia at- 
torneys, and also the payment of the moneys collected, and the delivery of 
the uncollected notes, for the complainant, and that he turned over to the 
latter a portion of the cash received for him, thus acknowledging his lia- 
bility to account to the complainant for moneys derived from the collec- 
tion of the notes. There is neither allegation nor proof that the de- 
fendant has in fact fully accounted to the complainant for these moneys 
and notes so by him received. The setting up of the claim of a right 
to retain these moneys is of itself a showing that the defendant asserts 
a right in the fund in his hands. There is sufficient evidence to show 
that the complainant demanded an account. He has received none, 
except so far as the copy of the letter written by the Philadelphia 
attorneys to the defendant might be deemed an account; but it 
will be noticed that, although the letters were addressed to the complain- 
ant, the moneys collected and the notes were not turned over to him by 
the Philadelphia attorneys, but to the defendant, by whom part of these 
moneys were paid over to the complainant. The defendant still has the 
notes, and also a portion of these collections, amounting to something 
over $200, which he claims the right to retain for services, etc. 

The claim set up by the defendant for counsel fees is not a sum cer- 
tain, nor is it averred or proved under any express contract, nor by any 
other mode which fixes the amount due to the defendant as a liquidated 
sum. What the defendant claims is, by way of set-off or counterclaim, a 
payment in the nature of compensation for services rendered. Neither 
the services nor the claimed compensation is of a definite character. No 
judgment at law has established a right to this compensation, or fixed the 
amount thereof; so that by this defense the defendant sets up, in response 
to a clear liability to account for moneys and property in his hands, a 
claim that unliquidated damages shall be allowed to him by way of set-off. 
Whether the defendant is in fact entitled to have allowed to him such un- 
liquidated damages as he sets up in his answer is a matter which the Court 
of Appeals has. declared must be determined at law. Trotter v. Heck- 
scher, 40 N. J. Eq. 612, 4 Atl. 83; Alpaugh v. Wood, 45 N. J. Eq. 157, 16 
Atl. 676. In the latter case the Court of Appeals declared that “a purely 
legal demand for unliquidated damages is not cognizable in a court of 
equity.” It should be noted that this is a denial that this court has 
judicial power to consider a legal demand for unliquidated damages by 
way of set-off, and that the declaration was made in a cause wherein 
equitable jurisdiction on other grounds had concededly attached. A de- 
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cree was made for an accounting and discovery, but, it appearing that the 
defendant’s counterclaim could have been recouped if there had been a 
suit at law, the Court of Appeals declared that the proper course would 
be to suspend the enforcement of the decree in equity for the accounting 
until an opportunity should be afforded to the other party to test by an 
action at law the validity of the counterclaim which they had set up. 

The defendant contends that he has an attorney’s lien upon the 
money and the notes in his hands, but, even if he has such lien, he is not 
thereby freed from liability to account for the property of the complainant 
which he has received, as he admits, as complainant’s counsel. The com- 
plainant in this case is entitled to an accounting. A decree will be ad- 
vised accordingly, but with a clause suspending its enforcement until an 
opportunity shall have been afforded to the defendant to establish at law 
his right to compensation touching the matters set up in his answer by 
way of set-off. 





CAMPBELL, RECEIVER, V. VALENTINE ET AL. 


(N. J. Court of Chancery, February 7, 1900.) 


Final Decree—Decree Pro Con- tive, and relate to matters of fact 


fesso—Proof.—Where a decree pro 
confesso is based upon due and le- 
gal service of process, so much of 
the allegations and charges of the 
bill as are specific, precise and posi- 


within the knowledge of the de- 
fendant, may be held for the pur- 
pose of a final decree to be admitted 
by the defendant, and need not be 
proven. 


Mr. Sherrerd Depue for the complainant. 


PITNEY, V. C.: The bill is filed by the receiver of the Middlesex 
County Bank to set aside two certain conveyances of real estate, one made 
by the defendant, George M. Valentine, to his brother, the defendant, 
Raymond L. Valentine; the other from Raymond L. to the defendant, 
Howard Valentine, on the ground that the same were made for the pur- 
pose of defrauding the bank, of which the complainant is receiver. Each 
of the defendants have been served with the process of subpoena. None 
have appeared or answered, and a decree pro confesso has been taken 
against all of them. 

The question now is whether or not the complainant, in order to have 
his finai decree, must produce before the court any, and, if any, what, 
proofs in support of the allegations of his bill. Those allegations are as 
specific, precise and positive as they can be made by human language. 
They state with precision a certain indebtedness from George M. Valen- 
tine to the bank, giving day, date, amount and character and the recovery 
of judgment based thereon by the complainant against the defendant 
George for the precise amount of that indebtedness. They set out the 
conveyances in question, with day and date, showing that they were made 
after the indebtedness in question was incurred, and that those convey- 
ances, and each of them, although for the expressed consideration of 
$5,000, were in fact made without any consideration whatever being paid 
therefor. This allegation is charged in positive language; and further, 
that they were made in order to secure the property covered by them for 
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the use and benefit of said George and to protect it from the claim of 
the bank, and to prevent the bank from collecting its debt, and for the 
purpose of defrauding the bank. 

It is to be observed that the allegations of the bill so far as relate to 
an absence of consideration for the conveyances are negative in their 
character, namely, that no consideration was paid for these conveyances, 
and that their actual truth can be known only to the defendants. They, 
having been served with process within the territorial jurisdiction of the 
court, saw fit not to answer, as prayed by the bill. And the real question 
is what is the effect of such failure to answer under those circumstances. 

The 28th section of the Chancery Practice act provides as follows: 
“That if the defendant shall not file his plea, demurrer or answer within 
the time hereby limited, or that granted by the court, the bill of com- 
plaint shall be taken in term time or vacation, as confessed against such 
defendant, and such decree made thereon as by the court shall be deemed 
equitable and just; or the chancellor may, at his discretion, order the 
complainant to produce documents and witnesses to substantiate and 
prove the allegations in the bill of complaint; or the chancellor may 
examine the complainant on oath or affirmation to ascertain the truth 
of the allegations in the said bill; and such decree shall be made in either 
case as the chancellor shall think equitable and just.” 


This statute leaves it a matter of judicial discretion, exercisable upon 
the circumstances of each particular case, as to what, if any, proof shall 
be required. Under it a general unwritten rule of practice has been 
tacitly adopted to the effect that the complainant shall advance proofs in 
support of the allegations of the bill. In foreclosure cases this is done 
by the production of the mortgage before the master. 

The object of the so-called rule is to avoid any probability of doing 
injustice to the defendant, but, naturally, it is not of universal application. 
But 1 am not aware of any attempt ever having been made in this state 
to make a classification of cases in which the complainant should be re- 
quired to produce proofs, or the extent of those proofs; and the great 
variety of circumstances which do arise renders it difficult to make such a 
classification. 

It was attempted, and the origin and limits of the rule were discussed 
with great thoroughness by Master Hoffman in the case of Williams v. 
Corwin, Hopkins Ch. R. 471. He there goes into an elaborate examin- . 
ation of the English practice and decisions on this subject, and comes to 
the conclusion that wherever the allegations of a bill are of a nature so 
specific, distinct and positive, that taking them to be true the court can 
make a decree upon them, it will do so after decree pro confesso, without 
proof. And Chancellor Sandford, in reviewing the report of the master, 
adopted that test, and says, on page 477: “When the allegations of a bill 
are distinct and positive, and the bill is confessed, such allegations are 
taken as true, without proof. Where the allegations of a bill are indefin- 
ite, or the demand of the complainant is in its nature uncertain, the cer- 
tainty requisite to a proper decree must be afforded by proofs. The bill 
when confessed by the default of the defendant is taken to be true in all 
matters alleged with sufficient certainty, but in respect to matters not 
alleged with due certainty, or subjects which from their nature and the 
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course of the court require an examination of details, the obligation to 
furnish proofs rests on the complainant.” 

I think that rule a sound and healthful one. It is well settled that 
where a defendant answers, and therein fails to deny a distinct allegation 
of fact found in the bill which is within his knowledge, and offers no proof 
against it (which he may do without a formal denial), he is to be held as 
having admitted that allegation, and no proof need be advanced in sup- 
port of it. It seems to me that rule applies to the case where the defend- 
ant is brought in by process served within the territorial jurisdiction of 
the court, so that he is chargeable with knowledge of the allegations of 
the bill and fails to make any answer. In such case I think that he 
should be considered as having admitted them, precisely to the extent as 
if he had answered and failed to notice and deal in his answer with the 
particular allegations in question. 

The material allegations of this bill are the existence of the indebt- 
edness before the conveyances were made, and the lack of consideration 
therefor. It follows from those facts that the conveyances must be de- 
creed to be void as against the complainant. There is nothing in this 
case, unless it be the recovery and precise amount due upon the judg- 
ment, which comes within the exceptions above stated by Chancellor 
Sandford to the general rule that a decree pro confesso may be acted upon 
for final decree without further proofs. 

The only proof I think necessary in this case is a certified copy of 
the judgment set out in the bill. Upon that being produced I will advise 
a final decree. 


NEW JERSEY SUPREME COURT. 


(Abstract of Recent Opinions). 


Municipal corporations—Annexation—Constitutional law.—1. The 
act annexing the Town of Stockton to the City of Camden (P. L. 1899, p. 
355) is constitutional. 2. The act entitled “An act concerning consoli- 
dated cities and annexed municipalities and townships and portions 
thereof,’ passed March 30, 1888 (2 Gen. St., p. 2,245), is constitutional. 
By virtue of its provisions the territory annexed to a city by a legislative 
act simply providing for such annexation comes immediately under the 
charter and ordinances of the city. The officers of the annexed territory 
whose terms are not expressly saved become at once functi officio. State 
(Miller, City Treasurer, relator) v. Greenwalt, Treasurer; State (Hufty, 
City Comptroller, relator) v. Same. (Mr. E. G. C. Bleakly for relators. 
Mr. John Westcott, Mr. Jonas Miller and Mr. John J. Crandall for de- 
fendants). Argued before Dixon and Collins, JJ. Opinion by COL- 
LINS, November 13, 1899. 


City council—Street supervisor—Removal.—1. Under the provision 
of the charter of Atlantic City authorizing the city council, when as- 
sembled from time to time, to elect and appoint a street supervisor, the 
city council had power to remove an incumbent and appoint his suc- 
cessor at their pleasure. 2. An ordinance, passed in 1893, making the 
term of such office one year, cannot deprive the common council of the 
right to exercise the power expressly given by the charter of the city. 
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3. The case of Bradshaw vy. City Council, 39 N. J. Law 416, distinguished. 
Mathis v. Rose. (Mr. C. L. Cole for relator. Mr. R. H. Ingersoll for 
respondent). Argued before the chief justice and Van Syckel, Garrison 
and Lippincott, JJ. Opinion by VAN SYCKEL, J., November 13, 1899. 


Statute—Construction—Title of act-—Borough council—Powers.—1. 
An inexplicit term in a statute must, in the same connection, receive the 
same interpretation. 2. Under a title referring to “incorporated towns” 
the legislature in the enactment declared that the statute should not apply 
to any municipality not named as a town in its act of incorporation. 
Held: That a supplement extending the provisions of the statute to bor- 
oughs was unconstitutional, as having an object not expressed in its title. 
3. The general act relating to boroughs (P. L. 1897, p. 285) transfers to 
the borough council control over water works previously existing. Wall- 
ing v. Mayor, etc., of Borough of Deckertown, County of Essex. (Mr. 
Henry C. Hunt for relator. Mr. A. Watson Slockbower for defendant). 
Argued before Dixon and Collins, JJ. Opinion by COLLINS, J., No- 
vember 14, 1899. 


Interstate commerce—Regulation—License fees—Summary convic- 
tion.—1. A tax upon business carried on within a state, and without dis- 
crimination between its citizens and the citizens of other states, even if it 
incidentally affects interstate commerce, is in no sense a regulation of such 
commerce, and its imposition is not a violation of the federal constitution. 
2. A municipal ordinance, passed in pursuance of a legislative enactment 
which authorizes the imposition of license fees upon various kinds of 
business carried on within the municipality, is not invalid because it selects 
certain of them for such imposition, and does not embrace all. 3. A 
summary conviction, which does not contain the evidence upon which it 
was had, is fatally defective. Kolb v. Mayor, etc., of Town of Boonton. 
(Mr. B. W. Ellicott for prosecutor. Mr. Newton S. Kitchel for defend- 
ant). Argued before Depue, Gummere and Ludlow, JJ. Opinion by 
GUMMERE, J., November 21, 1899. 


Husband and wife—Bond to secure husband’s debt—Liability of wife. 
—1. A bond and warrant of attorney, given by a husband and wife 
jointly, to secure the payment of a debt of the husband, is void as to the 
wife, and judgment thereon should be entered up against the husband 
alone. 2. The act of March 23, 1881, which requires that 4 party who 
holds a bond, the payment of which is secured by a mortgage, shall fore- 
close the latter instrument before bringing suit upon the former, has no 
application, where the existence of the mortgage has been terminated 
before the institution of the suit upon the bond. Seigman v. Streeter. 
(Mr. Louis H. Miller for plaintiff. Mr. William W. Benthall and Mr. N.: 
Henry Stevens for defendant). Argued before Depue, Gummere and 
Ludlow, JJ. Opinion by GUMMERE, J., November 21, 1899. 


Supplementary proceedings—Injunction—Discovery.—1. An order, 
made upon petition in proceedings supplementary to execution, which 
restrains the defendant from collecting moneys due him, is justified only 
when the allegations of the petition with relation to the existence of the 
defendant’s right to such moneys are supported by legal evidence. 2. An 
order which directs a discovery by the defendant, and also restrains him 
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from collecting moneys due him, is severable; and the fact that the re- 
straining clause in the order was unwarranted does not require the vaca- 
tion of the order in toto. Githens v. Mount. (Messrs. Gilbert & Atkin- 
son for the motion. Mr. Jerome B. Grigg opposed. Argued before 
Depue, Gummere and Ludlow, JJ. Opinion by GUMMERE, J., Novem- 
ber 21, 1899. 


Municipal improvements—Opening street—Review of assessment.— 
1. Awards for land to be taken in the opening of a street, and assessments 
for benefits to arise from the opening, were made by commissioners at 
the same time, and embodied in a single report to the city council, which 
the council confirmed. On certiorari, it appeared that the report was 
lost, and its contents were not shown. Held, that the proceedings should 
be set aside. 2. In the case mentioned the payment of the awards was, 
by statute, made a condition precedent to the acquisition by the city of 
the right to open the street. Held, that, as by the reversal of the award 
the right to make the improvement was wholly defeated, a statutory pro- 
vision, requiring that a certiorari to review the assessment should not 
be allowed after six months from the date of confirmation, was inapplica- 
ble. State (Meredith, prosecutors) v. City of Perth Amboy. (Mr. 
Ephraim E. Cutter and Messrs. A. H. & Theo. Strong for prosecutors. 
Mr. James S. Wight for defendant). Argued before Collins and Dixon, 
JJ. Opinion by DIXON, J., November 1, 1899. 


Municipal corporations—Street improvement—Assessment.—City 
lots owned by a railroad outside its right of way, and not necessary for 
the enjoyment of its franchises, are liable to assessment for street improve- 
ment, though such lots were purchased for an enlargement of the rail- 
toad’s yards, as might become necessary at some future time. Morris & 
E. R. Co. v. Mayor, Etc., of Jersey City. (Mr. Flavel McGee for prose- 
cutors. Mr. Allan L. McDermott for defendants). Argued before De- 
pue, Gummere and Ludlow, JJ. PER: CURIAM, November 13, 1899. 


Certiorari~Record—Impeachment.—Whenever the proceedings of 
the district court are reviewed on certiorari, its record is the primary 
source of information as to those proceedings; and, if it be alleged, that 
the statements of the record are not warranted by the actual facts, then a 
tule must be taken on the court to certify what those facts were; and only 
when the court is unable to respond to such rule can the testimony of 
witnesses be invoked. State (Genuario, prosecutors) v. De Gaudenzio. 
(Mr. William D. Daly for prosecutors. Messrs. Weller & Lichtenstein 
for defendants). Argued before Depue, Gummere and Ludlow, JJ. 
Opinion by GUMMERE, J., November 13, 1899. 


Special act—Constitutional law—Title of act—Town clerk.—1. The 
act entitled “An act respecting the election and terms of office of the clerk 
and collector or receiver of taxes in ceftain towns, boroughs and town- 
ships,” approved April 14, 1891 (P. L. 1891, p. 417), is unconstitutional. 
It is special, and not general. It does not embrace the entire class of 
objects to which the legislation is directed. 2. The act is unconstitutional, 
also, because it contravenes paragraph 4, section 7, article 4; of the consti- | 
tution of this state, “that every law shall embrace but one object and that 
shall be expressed in the tit'e.” The title is deceptive in that it imports 
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a regulation of “certain towns, boroughs and townships.” 3. The town 
clerk of the town of Guttenberg is elected for only one year, or for the 
term of office of the councilmen, in whom the power to appoint such 
clerk is reposed, in accordance with the provisions of the act, “An act to 
incorporate the town of Guttenberg.” P. L. 1859, p. 199. State ex rel. 
Sneath v. Mager. (Messrs. Corbin & Corbin for relator. Messrs. Ran- 
dolph, Condict & Black for respondent). Argued before Magie, C. J., 
and Van Syckel, Garrison and Lippincott, JJ. Opinion by LIPPIN- 
COTT, J., November 13, 1899. 


Laws of foreign state—Illegal contracts—Ignorance of law.—1. The 
Massachusetts Supreme court having held that credit-system insurance 
in that state is unlawful, and within the prohibition of the statute law of 
the state, that must be accepted by the courts of this state as the correct 
exposition of the law. 2. The laws of another state are facts to be proven, 
and a mistake in regard to such laws is a mistake of fact. 3. The general 
rule is that if a party enter into an absolute contract, without any qualifica- 
tion or exception, he must abide by it, and perform it or pay the damages. 
4. Where a contract is made to do an act in another state, which is illegal 
and punishable there, no action will lie by either party for a breach of such 
contract, both parties having entered into it in ignorance of the law of 
such state. 5. If the plaintiff did not know of the existence of the Massa- 
chusetts law, and the defendant company did have knowledge of it at 
the time the contract was executed, the plaintiff may recover such dam- 
ages as he has sustained by the fraud of the defendant in inducing him to 
enter into the contract. Rosenbaum v. United States Credit-System Co. 
(Mr. R. Wayne Parker for plaintiff. Mr. Howard W. Hayes for defend- 
ant). Argued before Van Syckel and Lippincott, JJ. Opinion by VAN 
SYCKEL, J., November 13, 1899. 


Criminal law—Oleomargarine act—Violation.—Since a prosecution 
for the sale of oleomargarine without notice to the purchasers, as required 
by 1 Gen. St., p. 1,164, section 4, made triable by section 10 before a justice 
of the peace, is a summary proceeding, a complaint failing to state the 
name of the purchaser, or that he was unknown, or not ascertainable, is 
insufficient to support a conviction. State (Feigen, prosecutor) v. Mc- 
Guire, State Dairy Commissioner. (Mr. Joseph E. Stricker for prose- 
cutor). Argued before Depue, Gummere and Ludlow, JJ. Opinion by 
GUMMERE, J., November 13, 1899. 


Certiorari—Dismissal—Dissolution of municipality—A_ certiorari 
was issued against a city corporation pending proceedings by quo war- 
ranto to dissolve it, and before the certiorari was brought to a hearing a 
judgment of ouster was rendered, and the municipal government passed 
into the control of a previously existing town corporation. Held, that 
judgment should not be pronounced on the certiorari unless the town 
corporation was brought into court, and, the prosecutor having failed to 
bring it in before the hearing, the certiorari should be dismissed. State 
(Bowlby, prosecutor) v. Mayor, Etc., of Dover. (Mr. E. I. Cooper for 
prosecutor. Mr. J. J. Neighbour for defendant). Argued before Collins 
and Dixon, JJ. Opinion by DIXON, J., November 13, 1899. 





MISCELLANY. 


MISCELLANY . 


TRIAL BY JURY. 


Editor of the New Jersey Law Journal, 

Sir: As the matter involved in 
two certain items in a late January 
issue of your Journal is the perma- 
nency of the civil state, I take the 
liberty to write and request publi- 
cation. They both belong to a 
class, and I will bunch them for 
convenience. They are, first, an 
article entitled “A Psychological 
Study of Jurors,” by T. D. Croth- 
ers, M. D., of Hartford, Conn.,; on 
page 5. 

It requires but a slight perusal of 
this article to convince one that the 
author’s source of information is 
not actual practice at the bar. He 
is either a disappointed suitor, or 
gets his facts from that rumor 
which has its origin in the mouths 
of defeated parties-in-action. That 
article bears the same relation to 
the present unrest of our day as the 
writings of Voltaire bore to the 
same thing in his day. They both 
ridicule existing institutions, and 
would fan unrest into a revolution. 
Belittle to-day and destroy to-mor- 
row, is the motto of the Nihilist. 
He would have the public believe 
that a judicial operation of the mind 
is never performed except by those 
sitting in a jury box, which is ex- 
actly the reverse of the truth, It is 
in reality the commonest of the 
common things. There is never 
an article bought or sold, an act 
done or left undone, but that fac- 
ulty of the mind is brought into op- 
eration, and it is found to be more 
perfectly developed and more accu- 
rate in its operations in the most 
humble of men. He would have us 
believe that there is nothing honest 


in our profession. He would have 
us believe that we prescribe reme- 
dies for our clients’ civil wrongs by 
a prepared system of chicanery. 
Here are a couple of sentences I 
select as samples. The sentiments 
expressed in each are diametrically 
opposed to the truth. “In reality 
the practice is to get men who can 
be influenced, men possessing some 
defect and weakness, which can be 
taken advantage of. Each counsel 
is interested in selecting twelve 
men he can influence to his views 
of the case, or, in court language, 
‘men he can handle réadily.’ ” 
Counsel has no power to select. 
All he can do as to jurors is to ob- 
ject, and he, in. fact, does exercise 
this power to exclude and not to in- 
clude “men possessing defects and 
weaknesses,” who can be influ- 
enced, or “who can be handled.” 
Let me tell him that society is 
made up of farmers, mechanics, 
merchants, miners, fishermen, 
clerks and professional men in a 
proportion varying in different lo- 
calities. Next to the greatest man 
of all time, the one who leads the 
race to liberty was a bound-boy, 
and the very greatest, the one who 
unhinged the nations of earth, who 
threw haughty crowned monarchs 
from their thrones and set all man- 
kind face-about, with correct bear- 
ings and right reckonings, was 
nothing but one of his belittled 
“carpenters.” To me the whole 
article amounts to a disturber of the 
peace, and a base libel on the pro- 
fession. 
The second item is the case of 
_ Graham v. Traction Co. on page 13. 
i In this case the jury was in no way 
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misdirected, and no error appears 
on the record. But now, the third 
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And for a court to accuse jurors 
of having any improper intentions 


time, a deliberate verdict, for a| in the rendering of their verdicts, 


given sum as damages, has been set 
aside by the court. From the man- 
ner in which the learned Chief Jus- 
tice has succeeded in showing that 
this last jury was guilty of the 
charges he makes against it, before 
the public decides which is guilty 


it would like to hear from. the | 


thirty-six jurors. As this case now 
stands, the people are of the opin- 
ion that they have seen their consti- 
tutional “right of a trial by jury” 
violated. 

The truth is, “justice,” as that 
word is used in our system of juris- 
prudence means this: Twelve men 
{and practice makes perfect in 
this employment as in all others; 
here score one for the alleged pro- 
fessional juror), who have been 
summoned from the common con- 
cerns of life, and not rejected by 
either of the parties in action, and, 
having had the evidence submitted 
to them in the manner prescribed 
by law, shall conclude what should 
be done with the issue joined be- 
tween the parties. Equity is an- 
other matter. 

In order to preserve the peace 


there must somewhere exist an ar- | 


biter of men’s differences, and our 
law has fixed it here. 

In order to establish its efficiency 
we have but to compare its effects 
with the effects produced by every 
other scheme to the same end, as 
yet tried by men. From this it 
necessarily follows that any person, 
and more especially one holding a 
judicial office, who interferes with 


the operation of this. vehicle for | 
“civil justice,” is guilty of a greater | 


offense against the state than is 
possible in any jury. The one is 


simply an error of judgment, but | 


the other is a usurpation of the 
constitutional rights of another. 





except upon the clearest possible 
proof (and then the jury should be 
punished) is for it to cause an im- 
proper purpose to arise in the mind 
of the jury as a matter of self-de- 
fense, even if none existed there be- 
fore the accusation was made. Let 
the judge have his perfect work, 
and the trial of causes is at once 
reduced to a mere speculation, and 
the lawyer’s business is gone. By 
experience one may come very 
close to what the average jury will 
do with a certain set of facts, but 
once set the gusty winds of “preju- 
dice and passion” blowing and the 
sea is at once too unsafe for the 
boldest mariner. 

And it also follows that the per- 
son or corporation which refuses 
to submit to and adjust its affairs to 
that kind of “civil justice,” is the 
real anarchist, revolutionist and 
traitor to the country. For one 
not a juror to say that this or that 
verdict is just or unjust is but to say 
that his ideas of what should have 
been done in the issue agrees or 
disagrees with those expressed by 
the law’s regularly established in- 
struments to that end. It means 
this and nothing else. “Justice” is 
one of those things “which has 
been hidden from the foundation of 
the world,” and as yet it “remains 
to be revealed,” though at times it 
seems to have hovered very close to 
earth. 

I do not wish to be understood as 
saying that our present jury system 
is perfect, nor as near perfection as 
it can be made. As it now exists, 
there is apparent one very serious 
defect. It makes no provision for 
the juror who gets (for the want of 
a better name I will call it) “balky.” 
The horse balks, not because he 
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wants to, but because he can’t help 
it. Something has occurred, which 
has set his whole system in opera- 
tion in the negative. He can go 
backward, but he cannot go for- 
ward. There is no exercise of will 
in it. His power to move himself 
forward is gone. I once knew a 
handsome bay mare that could not 
move forward if she knew that 
there were any little girls in the 
wagon behind her. Under no 
other circumstances would she 
balk, but a knowledge of this fact 
alone was sufficient to make her 
lose entire control of herself, and 
she could not make a move for- 
ward. And there are many men 
who are subject to the same 
weakness. They mean no wrong, 
but at the happening of some little 
thing their power to hear and de- 
termine is gone. And if the dispo- 
sition of that man, when under that 
influence, is permitted to control a 
verdict, there is always as a result 
a miscarriage of justice. 

This defect has been remedied in 
some states, and can and should be 


remedied in this state, by permit- , 


ting say eight of the twelve jurors 
to render the verdict. 

As to Doctor Crothers, I would 
have him peruse I Cor., chapter 8, 
and understand those burning 
words. They are as true to-day as 
they were on that day when Paul, 
while at Phillippi, trembled as he 
dictated them to Stephanas, who 
wrote them down and took them to 
those corrupt Corinthians. 

S. M. R. 


Camden, N. J., Feb. 19th, 1900. 


P. S.—Since writing the above, I 
have read your comment in the 
February issue of the Journal on 
Dr. Crothers’ article, as above re- 
ferred to, and take exception to 
the sentiment which you express in 
the use of this sentence, “But it does 
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| seem to us that the time is coming, 
and ought to come soon, when 
| there will be a more general appre- 

ciation of the fact that the twelve 

men jury, however it may have 
| suited former conditions of society, 
| is no longer the best media through 
_ which to secure justice.” 

The fact is, the time is not merely 
coming but now is when our courts 
should stop interfering with the 
rights of juries, and when corpora- 
tions should adjust themselves to 
our government as it is, and quit 
trying to adjust the government to 
the wishes of the corporations. 
History proves that every time so- 

ciety gets into extremities certain 
| elements always set up the cry, 
“Down with the jury system.” 
And that same history proves that 
there is nothing more important to 
have maintained. Judges have 
_ been and are bribed in a thousand 
different ways, and the more that 
they are bribed the easier it may be 
done, but the bribing of one jury 
purifies the next. It, being an out- 
sider, sees what embracery means 
and will avoid it at all hazard. 
While with judges the reverse is 
the case. And this is one of the 
reasons why Rome fell, and why 
every country under the common 
law thas, when in her worst extrem- 
ity, labored and delivered her bur- 
den, struggled and come out of all, 
successfully. 
“The jury is the bulwark of our 
liberties, and, if it must fall, let it be 
the very last.” 


APPOINTMENTS TO OFFICE. 


The fierce fight which waged for 

| a month in Burlington county over 
the appointment of Prosecutor of 
| the Pleas was ended January 30 by 
| the Governor, who designated 
Samuel A. Atkinson, of Mount 
Holly, for that office. Mr. Atkin- 
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son’s chief opponent was Charles 
K. Chambers, of the same place. 

Ex-Judge William H. Morrow, 
of Warren county, has been ap- 
pointed a member of the State 
Board of Education. 

The Governor has appointed Mr. 
Francis J. Swayze, of 
the firm of Colie, Swayze & Tits- 


worth, Circuit court judge in place | 


of Judge Francis Child. The re- 
appointment of Judge Child had 
been petitioned for by almost the 
entire Bar of Essex county, but 
without effect. Judge Swayze was 
born in Newton, 1861; graduated 
from Harvard College, 1879; stu- 
died law with Martin Rosencrans, 
of Newton, and was admitted to the 
New Jersey Bar, June, 1882, and as 


counselor three years later. He | 


practiced in Newton, 1882-1892, 
and in Newark since. 

Mr. George W. Macpherson has 
been appointed judge of the City 
District court of Trenton in place 
of Judge Rellstab, who was ap- 
pointed Law Judge of Mercer 
county. 

Mr. James H. Nixon, who is at 
present a Lay Judge of the Court 
of Errors and Appeals, has been 
nominated and affirmed as Circuit 
court judge in place of Judge Rich- 
ard T. Miller. He is a native of 
Cumberland county, 
years old, a graduate of Princeton 
and an ex-Assemblyman and ex- 
Senator. He was an Assistant At- 
torney General during the adminis- 
tration of President Harrison and 


for more than a year and a half un- | 


der the second administration of 
President Cleveland. He was ap- 
pointed Judge of the Court of Er- 
rors and Appeals by Governor 
Griggs in March, 1896. 


Ex-Speaker of the Assembly 


David ©. Watkins has been ap- 


pointed U. S. District Attorney for 
the District of New Jersey to suc- 


ewark, of | 


sixty-two | 
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ceed Mr. J. Kearney Rice. Mr. 
Watkins was born in 1862 at 
Woodbury, this state, and was ad- 
mitted to the New Jersey Bar, 1893, 
and as counselor, 1897. He was 
Mayor of Woodbury from 1886 to 
1890; Speaker of the New Jersey 
Assembly, 1898, and Acting Gov- 
_ernor of the state a portion of the 
same year. Mr. Watkins has ap- 
| pointed as his assistant Mr. Cort- 

landt Parker, Jr., of Newark, in 
place of Mr. Warren Dixon, of Jer- 

sey City, who was assistant to Mr. 
| Rice. 

Mr. Peter V. Voorhees, of Cam- 
den, has been appointed and con- 
firmed Judge of the Court of Errors 
and Appeals in place of Mr. James 

| H. Nixon. 


STATE NOTES. 





Ex-Clerk in Chancery Henry S. 
Little has erected at Princeton for 
| the college an elegant dormitory of 
| seventy rooms at an expense of 
over $100,000. It was opened in 
February as “Stafford Little Hall.” 
Mr. Allan McDermott delivered 
| an eloquent eulogy on the late Hon. 
John P. Stockton in the New Jer- 
sey State Senate, upon the passage 
of resolutions of tribute which 
originated in the House. 
Lawyer Henry D. Phillips, of 
Trenton, who is also Treasurer of 
| the Hart Brewer Pottery Company, 
has been disbarred from further 
| practice as a pension agent, and 
the different state examiners have 
been officially notified to that effect. 
Mr. J. Kearny Rice, retiring 
Prosecutor of the United States 
District court in this state, has 
| been presented with a handsome 
| gold-headed walking cane as a trib- 
ute from the attaches of New Jer- 
| sey’s Federal courts. The presen- 
tation speech, which was highly eu- 
| logistic, was made by the District 
court clerk, George T. Cranmer. 
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Mr. Francis Bazley Lee, of 
Trenton, is to edit a “History of 
New Jersey at the Close of the 
Nineteenth Century.” The topics 
enumerated, however, in the circu- 
lar sent out by the publishers, all 
relate to the Seventeenth and 
Eighteenth Centuries, to write. the 


history of which Mr. Lee is abun- | 


dantly qualified. 

Ex-Judge Uzal Canfield, of War- 
ren county, died suddenly at his 
home in Port Murray, January 
27th, from fatty degeneration of 
the heart, aged fifty-nine years. 
Mr. Canfield was born in Ohio, and 
when a boy came to Newton, N. J., 


and from there went to live with the | The committee say: “A commem- 


late Aaron S. Vansyckle, of Annan- 
dale. He was for a time engaged 
in the mercantile business. He 
was appointed by Governor Ab- 
bett as Lay Judge of the Court of 
Common Pleas, serving a term of 
five years. 


TO HURRY DECISIONS. 


Ex-Judge David J. Pancoast, of 
Camden, who is chairman of the 


Camden County Bar Association, 
sends out a proposal that the fol- 
lowing shall receive the considera- 
tion of the lawyers of the state. It 
is entitled “An Act in Relation to 


Courts, and to Fix a Time Within | 


Which Causes Shall Be Decided,’ 
and reads: “That hereafter it shall 
be the dutv of every court. in this 


state, in which any cause or matter | 
shall be originally heard and sub- | 
| comments on a witness as follows: 
| “Practice has come to distinguish 


mitted for decision or judgment, to 
determine and decide the same 
within six months after its submis- 
sion, unless there shall be some 
good and sufficient reason to the 


contrary, which reason shall be by | 


the said court stated and entered 
upon the record in the cause or 
matter within the said period of six 
months, which said statement and 


entry upon the record shall specify 
the time at or within which the said 
cause or matter will be decided, 


| which shall not be later than three 
_ months after the said reason for the 
_ delay is stated and entered upon 
_ the record as above required.” 


JOHN MARSHALL DAY. 


The American Bar Association 


_ has asked all courts and legal asso- 
| ciations throughout the country to 
| celebrate 


Monday, February 4, 
1901, as John Marshall Day, it be- 
ing the first centennial of the in- 
stallation of that eminent jurist as 
Chief Justice of the United States. 


oration of this event, and of the 


| splendid career of Marshall in the 
| great office which he adorned for 


more than thirty-four years, can- 


| not fail to be an occasion of pro- 
| found interest and importance to 
| American bench and bar. 
_ student, 
_ statesman and jurist—he was one of 


Soldier, 


advocate, diplomatist, 


the finest types of American man- 


committee on legislation of the | hood in its best estate.” 


HUMORBS OF THE LAW. 


The following form of consent to 


_ the marriage of a minor daughter 
_ was recently filed in Kentucky: 


“december 28/99. 
“this Note is from under My 


| hand to L. H. r. for marieg lisens 
| to the County Clerk Stanford Ky 


S B.. 
An Illinois attorney, in his brief, 


between an expert and a liar; other- 


| wise we should not dignify this wit- 


ness by calling him an expert. 

It is with great self-control 
that we longer speak of him as be- 
longing to that class.” 

One of the guests at a dinner ex- 
pressed the opinion that a bishop 
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was a greater man than a judge, as 
the most that a judge can say is 
“you be hanged,” but the bishop 
can say “you be damned.” “Yes,” 
said a judge who was present, ‘but 
if the judge says ‘you be hanged,’ 
you are damned.” 


THE TRIBUTE TO MR. HOBART. 


The State Legislature, soon af- 
ter its organization, appointed a 
memorial committee to secure an 
address in memory of the late Vice 
President Hobart. The commit- 
tee secured Attorney General 
Griggs, who addressed the Legis- 


| 
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worth, Francis & Marsh. Judge 
Titsworth afterward drew out of the 
partnership and the legal business 
was continued under the firm name 
of Francis & Marsh. Finally Mr. 
Francis went West and the business 
passed into the hands of Mr. Marsh. 
Mr. Marsh continued to practice in 
Newark until a couple of months 
before his death, when ill health 
kept him at home. 

He was always a Republican and 
took an interest in politics when a 
young man. He became quite 


| prominent in city affairs and was 


lature, and invited guests in the As- | 


sembly chamber on Washington’s 
Birthday. One of the audience 
was ex-Governor William A. New- 
ell, who was elected State Execu- 
tive in 1857. After prayer by Rev. 
Dr. David A. Magie, of Paterson, 
who had been Mr. Hobart’s pastor, 
and an introduction by Mr. John- 
son, President of the Senate, who 
also presided at the meeting, Mr. 
Griggs delivered his address, which 
occupied one hour. The address is 
printed in full elsewhere in this 
Journal. 


OBITUARY. 


MR. FRANCIS E. MARSH. 


Mr. Francis Elston Marsh died | 


at his residence in Plainfield, Feb- 
ruary 1, of Bright’s disease. He 
was born in Plainfield November 2, 
1845. He was the son of the late 


Collector Elston Marsh, who was at | 
one time a prominent clothing mer- | 
chant in Plainfield. He graduated | 


from Princeton College with the 


class of 1867 and studied law with | 


Judge Caleb S. Titsworth, in New- 
ark, and at Columbia Law School. 


He was admitted to the New Jer- | 


sey bar in 1871 and was then taken 
into partnership by Judge Tits- 
worth, the firm name being Tits- 


elected to the Plainfield Common 
Council for a number of years, 
where he was well known and in- 
fluential., 

In 1875 he married Miss Stelle, of 
Jerseyville, Ill., and four children 
were born to them. Mrs. Marsh 
and all the children afterward died, 
and Mr. Marsh made his home with 
his sisters. 

He was an upright, clean, socia- 
ble man, of a sunny disposition, 
whose loss in the community where 
he resided will be felt. 





BOOK NOTICE. 


LEGISLATION by States in 1899- 
10th Annual Comparative Sum- 
mary and Index. State Library 
Bulletin. Legislation No. 11, 
January, 1900. Albany: Univer- 
sity of the State of New York, 
1900. Price 25 cents. 

For ten years the Regents of the 
University of the State of New 
York have compiled annually a 
summary of the important legisla- 
tion of the various states, and it is 
admirably done and of great inter- 
est. Nearly five thousand acts are 
catalogued in this book and at the 
close there is an abstract of “Street 
Railway Tax Laws.” We are not. 
aware of any other publication 
like it. 








